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Dear John

Advice on limiting the potential liabilities of orienteering associations

Orienteering NSW uses risk warnings and a risk waiver to limit its potential liability to participants for 
personal injury under the Civil Liability Act 2002 (NSW). Copies of the risk warnings and risk disclaimer 
currently used by Orienteering NSW are set out in Annexure 1 to this advice.  You have asked whether 
similar risk warnings and disclaimers would be effective in limiting potential liability in other states and in the 
ACT.

You have also asked us whether Orienteering ACT would be in a better position to limit its potential liability if 
legislation was passed in the ACT in the same form as the legislation in NSW.

For the purpose of this advice we have assumed that each state association and the ACT association  is:

! a member of the larger organisation Orienteering Australia Inc which is an incorporated association 
in the ACT; and

! an incorporated association under the laws of the relevant state or the ACT in which the association 
primarily operates. 

You have not asked us to look at the position in the Northern Territory.

1 Summary

An organiser of an orienteering event can be liable to a participant who suffers personal injury under the tort 
of negligence for breach of a duty of care, in contract for breach of an implied term to exercise due care and 
skill and under statute as a result of consumer guarantees. In each State and Territory the Australian 
Consumer Law (the ACL) provides for certain statutory guarantees where services are provided to 
consumers including guarantees that services will be provided with due care and skill and will be fit for 
purpose. The circumstances in which providers of recreational services can exclude or limit consumer 
guarantees, and indeed whether consumer guarantees can be excluded or limited, varies from state to state. 

Orienteering NSW limits its potential liability to participants for personal injury by using:

(a) risk warnings, which are oral or written warnings about risks that can protect a person or 
entity from liability arising from a failure to take care in the tort of negligence and potentially 
also under statute and in contract; and
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(b) risk waivers, which are contractual provisions in which the participant agrees not to make a 
claim against the organiser whether in contract, tort or otherwise.

We have set out our recommendations in section 5 below.  In short we have recommended that each of the 
states and the ACT use risk warnings and waivers although the protection given by these mechanisms 
varies from state to state and is not as great as in NSW.  There have been some developments in the law 
since we provided our initial advice to Orienteering NSW including the introduction of the ACL and a decision 
of the High Court interpreting provisions that are now included in the ACL.  We have therefore suggested 
some changes to the risk waiver used in NSW.  We have also suggested that consideration be given to 
asking parents of children under 18 to sign indemnities.  

For the reasons set out in section 6 below we consider that Orienteering ACT would be in a better position to 
limit its potential liability if legislation was passed in the ACT in the same form Part 1A Divisions 4 and 5 of 
the Civil Liability Act 2002 (NSW).

2 Risk Waivers and Consumer Guarantees

Risk waivers can operate to exclude liability in tort for negligence and in contract relevantly for breach of an 
implied term to exercise due care.  In some circumstances risk waivers can also exclude or modify liability 
under the consumer guarantees imposed by the ACL.  While the legal tests for liability in negligence, 
contract and under the consumer guarantee to exercise due care are different, liability in each case depends  
on a failure to exercise reasonable care.  As a result, for a particular incident liability in negligence, contract 
and under the consumer guarantee is likely to be co-extensive.  From an event organiser's point of view it 
would be ideal to exclude liability on all three grounds.  However, as discussed below it is not always 
possible to exclude consumer guarantees.   

The consumer guarantees only apply to services that are provided in trade or commerce.  They do not apply 
to services that are provided free of charge.  'Trade or commerce' is defined in the ACL to include any 
business or professional activity whether or not carried out for profit.  It may be arguable that the 
organisation of orienteering events by state and territory orienteering associations is not 'in trade or 
commerce' where the events are almost entirely organised by volunteers and the entry fees are applied to 
offset costs and to pay for the cost of organising future events.  However, the broad definition of trade or 
commerce in the ACL would counter against this argument and the safer approach from a risk management 
perspective is to assume that the consumer guarantees may apply.

The most relevant consumer guarantee is that services will be provided with due care and skill.  The 
guarantee that services will be fit for a particular purpose is less likely to be relevant to a personal injury 
claim arising from an orienteering event.  The consumer guarantees are distinct from and replace the 
warranties that were implied into consumer contracts by the Trade Practices Act 1974 (Cth) and state Fair 
Trading Acts before 1 January 2011.

The ACL has been enacted at federal level in Schedule 2 of the Consumer and Competition Act 2010 (Cth)
(the CCA) and has been adopted in each state Fair Trading Act.  Consumer guarantees cannot generally be 
excluded or modified.  However, an exception  is made under the CCA and in some states for suppliers of 
recreational services which would include the state and territory orienteering associations.  As a result the
ability of a supplier of recreational services to exclude or modify the consumer guarantees depends on 
whether the CCA applies to the supply of services and, if not, on which state legislation applies.    

2.1 Exclusion of consumer guarantees under the CCA 

The CCA applies relevantly to associations that are incorporated in a territory and to trading corporations.  
An incorporated sporting association can be a trading corporation; this will largely depend on how significant 
its revenue raising activities are. On the basis that as far as we are aware the state orienteering 
associations do not engage in significant revenue raising activities, we think it is unlikely that they would be 
considered to be trading corporations.  The CCA also applies to trade or commerce:
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(a) between Australia and places outside Australia;

(b) among the States; or

(c) within a Territory, between a State and a Territory or between two Territories.

As a result Orienteering ACT will be subject to the CCA while the state orienteering associations will
generally be subject to the state Fair Trading Acts.  However, the CCA may also apply to the supply of 
orienteering services to persons from overseas or interstate particularly if they were overseas or interstate at 
the time of acquiring the services.  As a federal law the CCA will prevail over any state Fair Trading Act to 
the extent of any inconsistency.

Section 139A of the CCA permits a supplier of recreational services to exclude a consumer guarantee in 
relation to those services provided that the exclusion:

(a) is limited to liability for death or personal injury; and

(b) does not apply to significant personal injury caused by the reckless conduct of the supplier.

2.2 Exclusion of consumer guarantees in Victoria

The Victorian legislation1 permits a supplier of recreational services to exclude a consumer guarantee 
provided that the exclusion:

(a) is limited to liability for death or personal injury; 

(b) contains the prescribed particulars and is in the prescribed form; and

(c) was brought to the attention of the consumer prior to the supply of the recreational services.

The supplier cannot rely on the exclusion where death or personal injury was caused by an act or omission 
by the supplier with reckless disregard for the consequences of that act or omission.  

The regulations setting out the prescribed particulars and prescribed form2 provide that the term excluding 
the consumer guarantee may be:

(a) on a sign displayed at the place at which the recreational services are being provided in 
which case they must include the warning and note set out in Schedule 2 to the regulations 
and must be in a font size at least equal to the largest font size used elsewhere in the sign 
excluding the name or logo of the supplier;

(b) in a notice given to the consumer in which case they must include the warning and note set 
out in Schedule 2 to the regulations; or

(c) in a form to be signed by the consumer in which case they must include the warning and 
note set out in Schedule 3 to the regulations.

Copies of Schedules 2 and 3 to the regulations are included as Annexure 2.

2.3 Exclusion of consumer guarantees in South Australia

The South Australian legislation and regulations3 permits a supplier of recreational services to exclude a 
consumer guarantee provided that the exclusion:

(a) is limited to liability for death or personal injury of the consumer or any third party for whom 
the consumer acquired the services (a third party consumer); 

                                                     
1 Section 22 Australian Consumer Law and Fair Trading Act 2012 (Vic)
2 Regulation 6 and schedules 2 and 3 Australian Consumer Law and Fair Trading Regulations 2012 (Vic)
3 Section 42 Fair Trading Act 1987 (SA) and regulation 5 Fair Trading Regulations 2010 (SA)
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(b) is in the form specified in Form 1 of Schedule 1 to the South Australian Regulations (Form 
1) ; 

(c) was brought to the attention of the consumer and any third party consumer prior to the 
supply of the recreational services; and

(d) is signed and dated by the consumer to indicate his or her agreement to the exclusion.  If the 
consumer requests a copy of the signed and completed form, the supplier must give the 
consumer the copy within 7 days of the request.

A copy of Form 1 is included as Annexure 3.  Form 1 excludes, modifies or restricts liability for any personal 
injury whether in negligence, contract or under the consumer guarantees.

A consumer may refuse to sign Form 1 but if they do so, the supplier may refuse to provide the services to 
them. A child under 18 cannot agree to exclude his or her rights under the consumer guarantees and a 
parent or guardian who acquires recreational services on behalf of a child cannot agree to exclude the child's 
rights.

2.4 Exclusion of consumer guarantees in NSW

Section 88A of the Fair Trading Act  1987 (NSW) appears to allow suppliers of recreational services to 
contract out of the consumer guarantee to provide services with due care and skill on the terms set out in 
section 5N of the Civil Liability Act 2002 (NSW) although the wording of section 88A is not clear.  

Section 5N provides that a contract for recreational services may exclude any liability resulting from a breach 
of an express or implied warranty that the services will be rendered with reasonable care and skill.   This 
section was introduced so that suppliers of recreational services could exclude the implied warranties under 
the former Trade Practices Act and Fair Trading Acts.

2.5 Exclusion of consumer guarantees in Western Australia

There is no specific provision in Western Australia permitting suppliers of recreational services to exclude 
consumer guarantees.  However, s5J of the Civil Liability Act 2002 (WA) allows a supplier of recreational 
services to exclude any liability resulting from breach of an express or implied warranty that services will be 
rendered with reasonable care and skill.  This provision permitted suppliers to exclude the implied warranties 
under the former Trade Practices Act and Fair Trading Acts but it is not clear that it operates with respect to 
consumer guarantees both because of its wording and because its operation to exclude consumer 
guarantees would be inconsistent with the Fair Trading Act (WA). The Western Australian provision is 
narrower than the corresponding NSW provision because it does not apply to harm resulting from an act or 
omission made with reckless disregard for the consequences of the act or omission.

2.6 Exclusion of consumer guarantees in Tasmania and Queensland

There are no provisions permitting suppliers of recreational services to exclude consumer guarantees in 
Tasmania and Queensland.  As a result consumer guarantees cannot  be excluded in those states.

2.7 Exclusion of liability by or on behalf of children

There are express provisions in South Australia that a child under 18 cannot exclude his or her rights under 
a consumer guarantee and that a parent or guardian cannot do so on behalf of a child.  

In other states and territories general principles applicable to contracts entered into by and on behalf of
children apply.  Contracts entered into by children under 18 are not generally enforceable against the child 
unless the contract is for 'necessaries' and/or is for the benefit of the child.  A contract for sports training may 
be considered beneficial but most contracts for recreational services are unlikely to fall in this category 
especially where the only enduring term is a waiver of liability.
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A parent or guardian has no capacity to enter into a contract that the child could not enter into themselves.  
One possible way to overcome this problem is by requiring parents to sign an indemnity agreeing to 
indemnify the association against any damage or losses arising from a claim by the child. Indemnities are 
used by a number of recreational suppliers although some commentators have questioned their validity on 
public policy grounds.

3 Risk warnings

Under civil liability legislation in NSW and Western Australia a person does not owe a duty of care to another 
person who engages in a recreational activity to take care in respect of a risk of the activity if the risk was the 
subject of a risk warning to the second person.  In WA a risk warning is not effective if the injury was caused 
by an act or omission by the supplier made with reckless disregard for the consequences of the act or 
omission. 

A risk warning must be reasonably likely to result in people being warned of the risk before engaging in the 
recreational activity.  It can be given orally or in writing and need only be a general warning of risks that 
include the particular risk concerned.  It must be given at the location where the recreational activity is 
engaged in.  This does mean that risk warnings given in advance of the event are not sufficient, for example 
a risk warning given during online registration. 

The advantage of using risk warnings particularly in NSW is that a supplier can rely on a risk warning given 
to a child under 18 so long as the child is capable of understanding the warning.  In NSW a risk warning can 
also be relied upon where the child is not capable of understanding the warning if:

(a) the child was under the control of or accompanied by another person who was capable of 
understanding the warning and the warning was given to that other person; or

(b) the warning was given to the parent of the child.

In Western Australia a risk warning is only effective in respect of a child if the child is aged 16 years or over 
and:

(a) the child was under the control of or accompanied by another person who was capable of 
understanding the warning and the warning was given to that other person; or

(b) the warning was given to the parent of the child.

The wording of the risk warning is critical. A recent case of the NSW Court of Appeal has confirmed that 
warnings will not be effective where their wording is vague and ambiguous.4  In that case the Court of Appeal 
held that an acknowledgement by the plaintiff that a fitness centre was not able to provide her with advice 
with regard to her medical fitness did not warn the plaintiff about any risk and hence was not effective as a 
risk warning.  

An example of an effective risk warning is found in the decision in Action Paintball v Barker [2013] NSWCA 
128 where the NSW Court of Appeal held that a warning given by a referee to a group of children before a 
laser tag game that “there’s a lot of sticks and obstacles in the way, so not to run full out, because you might 
fall over, and hurt yourself” prevented a duty of care from arising to a 10 year old girl who broke her elbow 
after she caught her foot under a tree root while running.  The Court found that there was no evidence to 
suggest that the girl lacked capacity to understand the warning and in any event her father was present 
when the warning was given.

Orienteering NSW has a standard risk warning that it uses for all events which is supplemented by specific 
warnings for events for example where there are risks of mine pits or subsidence on the map.

                                                     
4 Belna Pty Ltd v Irwin [2009] NSWCA 46
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3.1 Risk warning or risk waiver?

We recommend that a risk warning be used together with a risk waiver in NSW and WA. It has been recently 
suggested in the NSW Court of Appeal that a risk warning protects only against a duty of care in the tort of 
negligence and not against any contractual (or by analogy) statutory duty5.  Furthermore, a risk warning 
under NSW and Western Australian legislation will not negate a consumer guarantee arising under the 
CCA6.  

3.2 Use of risk warnings by associations outside NSW and Western Australia

The provisions relating to risk warnings in the NSW and Western Australian legislation have geographical 
application.  As a result we suggest that Orienteering ACT use risk warnings when organising events in NSW 
to limit liability in negligence although the risk warning will not be effective in excluding any liability for breach 
of a consumer guarantee under the CCA.

Even in states where there is no specific provision for risk warnings a risk warning may be useful in 
defending a claim for negligence arising from a failure to warn of a risk, that is where the injured participant 
claims that they would not have participated in the event if they had known about the risk that caused their 
injury.

4 Laws limiting liability for obvious and inherent risks

Laws in each state but not in the ACT limit liability for claims for harm arising from a failure to exercise 
reasonable care and skill whether in tort, contract or under statute (including for breach of consumer 
guarantees).  Because these laws limit liability as opposed to providing a mechanism by which a supplier 
can limit liability, they are picked up by the ACL7 and operate to limit liability for breach of consumer 
guarantees whether arising under the CCA or under the state Fair Trading Acts.

These laws were introduced in response to a number of high profile cases in which plaintiffs recovered 
damages for injuries incurred while undertaking activities that were either inherently risky or were the subject 
of an obvious risk.  For example in Swain v Waverly Municipal Council8 a swimmer recovered substantial 
damages from the council for failing to warn him about sandbars between the flags.

In brief the laws are:

(a) In all states but not in the ACT legislation effectively provides that there will be no liability for 
materialisation of an obvious risk unless the injured person proves that he or she was not 
aware of the risk.  The provisions relating to obvious risks are most favourable to suppliers in 
NSW, Queensland, South Australia, Tasmania, Victoria and Western Australia

(b) In NSW, Queensland, South Australia, Victoria and Western Australia only (excluding 
Tasmania, ACT), a person is not liable for harm resulting from the materialisation of an 
inherent risk (but there may still be a duty to warn of an inherent risk). An inherent risk is 
defined as a risk of something occurring that cannot be avoided by exercise of reasonable 
care and skill.

(c) In NSW, Queensland, Tasmania and Western Australia, an injured plaintiff is barred from 
bringing an action for harm caused by the materialisation of an obvious risk in a dangerous 
activity. A 'dangerous recreational activity' is defined as a recreational activity that involves a 

                                                     
5 Motorcycling Events Group Australia Pty Ltd v Kelly [2013]  NSWCA 361 
6 Motorcycling Events Group Australia Pty Ltd v Kelly [2013]  NSWCA 361;  Insight Vacations  v Young [2011] HCA 16 (Insight)
7 Section 275 ACL; see Insight
8 Upheld by the High Court – (2005) 220 CLR 517; [2005] HCA 4.
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significant risk of physical harm.  The NSW Court of Appeal has held that an activity 
involving a significant risk of insignificant harm (to use the examples given by the court, a 
sprained ankle or a minor scratch) will not be a dangerous recreational activity.  In that case 
the Court of Appeal held that Oztag was not a dangerous recreational activity.  While much 
will depend on the circumstances before the Court, we expect that orienteering would also 
not be classified as a dangerous recreational activity.

5 Recommendations

NSW

(a) Orienteering NSW should continue to use the risk warning in Annexure 1.

(b) Given developments in the law since we provided our advice to Orienteering NSW  in 2010 
and the fact that the CCA may apply where orienteering services are supplied to participants 
from interstate and overseas we recommend the risk waiver in NSW set out in Annexure 1 
be amended to read as follows so it complies with the requirements of s139A of the CCA:

I release Orienteering NSW, its affiliated clubs, members and all other parties associated with 
organising the event from any responsibility or legal liability for death or personal injury 
associated with my presence at, and participation in, this orienteering event. This release 
does not apply to significant personal injury caused by reckless conduct by Orienteering NSW.

Alternatively the following words could be included after the current wording of the risk 
waiver:

To the extent that the Competition and Consumer Act  2010 (Cth) applies this release is 
limited to responsibility and legal liability for death or personal injury and  does not apply to 
significant personal injury caused by reckless conduct by Orienteering NSW.

(c) We also suggest that consideration be given to requiring parents of children under 18 to sign 
an indemnity along the following lines:

In consideration of Orienteering NSW allowing my child to enter the event I indemnify and will 
keep indemnified Orienteering NSW, its affiliated clubs, members and all other parties 
associated with organising the event against all costs, losses or damages arising from or in 
relation to my child's presence at or participation in the event.

(d) The risk warning may not have statutory effect for events organised by Orienteering NSW in 
Victoria (eg through its Albury Club).  We also note that the Victorian provisions relating to 
the exclusion of consumer guarantees may apply at such events and consideration should 
be given to using a waiver in the form discussed at  (k) below at such events.

Western Australia

(e) We recommend that the same risk warning and risk waiver as used in NSW subject to the 
changes discussed above be used in Western Australia.  This advice is given even though 
the effect of the risk warning and waiver will be narrower in Western Australia than in NSW 
for the reasons discussed in the advice above.

(f) Consideration should also be given to requiring parents of children under 18 to sign an 
indemnity.  

Tasmania, Queensland and the ACT

(g) We recommend that risk warnings be used in Tasmania, Queensland and the ACT.  
Although risk warnings will not have statutory effect in these states, a risk warning may 
assist in proving that a person knew about a risk or was warned about the risk.  The risk 
warning should have statutory effect for orienteering events organised by Orienteering ACT 
in NSW.
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(h) We also recommend that a risk waiver that complies with the CCA be used in these states 
especially for major events where there are likely to be participants from interstate or 
overseas.  This waiver will not be effective in excluding the consumer guarantee for supplies 
of services that are subject to the state Fair Trading Acts.  The waiver should be in the form 
of the first form of waiver set out in sub-paragraph (b) above.

(i) Consideration should also be given to requiring parents of children under 18 to sign an 
indemnity.  

Victoria

(j) We recommend that risk warnings be used in Victoria for the reasons in (g) above.

(k) We recommend that a risk waiver be used that complies with the provisions of both the 
Australian Consumer Law and Fair Trading Act 2012 (Vic) and the CCA. The waiver should 
be in the form of the first form of waiver set out in sub-paragraph (a) above. It should 
preferably be in a form to be signed by the participant  in which case it should include the 
warning and note in Schedule 3 to the Victorian Regulations.  If the waiver is on a sign or 
notice the warning and note in Schedule 2 to the Victorian Regulations should be included. 
Schedules 2 and 3 are included in Annexure 2 to this advice.

(l) Consideration should also be given to requiring parents of children under 18 to sign an 
indemnity.  

South Australia

(m) We recommend that risk warnings be used in South Australia for the reasons in (g) above.

(n) We recommend that a risk waiver be used in the form of Form 1 to the South Australian 
regulations (Annexure 3 to this advice).  The risk waiver should be brought to the attention of 
participants before they compete in the event and must be signed and dated by the 
consumer.

(o) Consideration should also be given to requiring parents of children under 18 to sign an 
indemnity.  

6 Benefit of amending legislation in the ACT

You have asked us whether Orienteering ACT would be in a better position to limit its potential 
liability if legislation was passed in the Act in the same form as the legislation in NSW.  The relevant 
provisions in NSW that limit liability for inherent and obvious risks and that provide for risk warnings 
(section 5M) and risk waivers (section 5N) are those in in Part 1A Divisions 4 and 5 of the Civil 
Liability Act 2010 (NSW). There are no equivalent provisions in the ACT.

As Orienteering ACT is subject to the CCA a provision equivalent to section 5N will not allow 
Orienteering ACT to exclude the consumer guarantees.  In any event section 139 of the CCA allows 
Orienteering ACT to exclude the consumer guarantees although this section is not as broad as the 
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exclusion in section 5N.  However, we do see a real benefit for Orienteering ACT if the ACT were to 
adopt the other provisions in Divisions 4 and 5 of the NSW legislation.

Please do not hesitate to contact Nicola if you have any questions or require any further information.

Yours sincerely

Malcolm Stephens
Partner
Allens
Malcolm.Stephens@allens.com.au
T +61 2 9230 4828

Nicola Nygh
Special Counsel
Allens
Nicola.Nygh@allens.com.au
T +61 2 9230 4616
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Annexure 1 - Risk Warning and Disclaimer used in NSW

General Risk Warning

Competing in an orienteering event is subject to risks. These include death, serious injury or illness due to:
! rough terrain and obstacles;
! overexertion;
! heat, cold or other adverse weather conditions; 
! plant and animal life; and
! accidents with vehicles, other competitors or pedestrians.

There are also risks:
! that access to medical, evacuation or search services might be slow; and
! of damage to, or loss of, your personal property.
Risk Waiver

I have read the general risk warning and the specific risk warning for this event. I am aware that orienteering 
is a recreational activity that can be dangerous, accept that there is a degree of risk and acknowledge that I 
participate in this event at my own risk.

I release Orienteering NSW, its affiliated clubs, members and all other parties associated with organising the 
event from any responsibility or legal liability associated with my presence at, and participation in, this 
orienteering event.


