
4.1  Benefits of a company structure compared with an 
incorporated association 
 
 
by Neil Primrose 
 
 
 
A major issue in the non-profit sector in Australia is the best form of 
incorporation for organisations of medium financial stature and above, with 
several professional staff, and especially for those with a national scope of 
operations.  Most are presently structured as incorporated associations under 
state/territory jurisdictions.   
 
The winds of change are strengthening.  An increasing number of 
associations are pondering whether they should incorporate as companies 
limited by guarantee?  
 
What are the costs and what are the benefits? 
 
 
 
Background 
 
The purpose of the (various) state and territory incorporated associations 
legislation is to provide a simple, inexpensive mechanism for small, non-
profit/non-commercial clubs or similar groups to: 

 Gain status as an independent legal entity in order to perform the 
functions of a body corporate including entering into contracts, to sue 
and be sued in its own name, to have perpetual succession and to 
have the power to acquire, hold and dispose of property; and 

 Limit the personal liability of members. 
 

Although there are differences between the jurisdictions, the coverage of the 
duties of committee members in the incorporated associations legislation is 
scant.  The level of accountability imposed upon the office bearers is minimal.  
Treatment by the courts is commensurately “light touch”.   
 
This is based on the assumption that associations will be of limited financial 
stature.  Some state and territory governments are reviewing their coverage of 
duties with a view to strengthening it. 
 
The concept upon which the approach to management of an association is 
built is of an active group of volunteers who do all the work and undertake all 
the administrative and operational tasks necessary to run the association in 
fulfilment of its objects. 
 
A similar assumption is that the association will be limited in its geographic 
span and that its activities will be contained within the local legal jurisdiction, 
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although an incorporated association is not prevented from operating across 
state/territory boundaries. 
 
As an organisation grows in financial stature and acquires professional staff, 
the question will arise as to when it will have outgrown the purpose of the 
state/territory incorporated associations legislation. 
 
There is no clear guidance as to precisely where the threshold point might be.   
 
Some state and territory governments are suggesting to larger associations 
that the scale of their activities is of such magnitude that it may be 
inappropriate to remain as an association.  
 
Apart from that, it is up to each organisation to determine if and when an 
alternative form of incorporation may be appropriate.  That decision needs to 
be based on an assessment of the relative benefit to members, the governing 
body and to professional staff. 
 
The preferred form of incorporation for non-profit organisations of medium or 
larger financial stature, with paid staff and especially with a scope beyond a 
local jurisdiction, is that of a company limited by guarantee. 
 
This provides all the benefits and responsibilities of the Commonwealth’s 
Corporations Act, 2001, while still providing for ownership by a limited number 
of members. 
 
The concept upon which management of a company is based is of a board of 
directors that is responsible to the members for the direction and oversight of 
the company and that, in turn, delegates the management of the company to 
a professional chief manager, who recruits and manages other staff. 
 
Duties and liabilities of directors and officers of a company are laid out in 
considerable detail in the Corporations Act.  There is extensive and 
continually developing precedent set by the courts in applying the provisions 
of the Act. 
 
Although the formal provisions for transparency, accountability and good 
governance are significantly more specific and rigorous under the 
Corporations Act than for an association, they are the minimum that should 
apply to an organisation of modest stature or above in the best interests of the 
members, as well as the interests of the governing body and the professional 
staff.  Well run companies exceed the minima because of the benefits this 
brings to the quality of their operations. 
 
The company regulator, the Australian Securities and Investments 
Commission, is a more robust body, with higher requirements for fiduciary 
oversight and significantly greater staff resources to manage compliance than 
the state and territory authorities.  It is tasked with a more detailed oversight 
and is invested with significantly greater legal powers and is proactive in the 
protection of the interests of members and other stakeholders.   
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This is backed up by other participants, such as the Australian Stock 
Exchange, which provide industry-leading guidelines for good governance. 
 
 
 
Frequent problems 
 
Confusion of roles 
 
The most frequent problem (especially for organisations that have grown from 
small all-volunteer beginnings to appoint professional staff) is reluctance by 
the office bearers to step back from an activist role and delegate effective 
responsibility to the paid manager.   
 
As soon as an organisation appoints professional staff, the delegation of 
workload and the differentiation between directing the course of the 
organisation and managing its day-to-day affairs needs to be established and 
implemented 
 
Volunteers elected to the committee of an association are nominated and 
appointed with the expectation that they will play an active role in managing 
the organisation, right down to the smallest detail.  That expectation is built 
into the structure and constitution of an incorporated association.   
 
It is also the comfort zone of most people who serve on committees.  It is 
extremely hard for many people to make that change as the organisation 
grows.   
 
In theory, it is possible to list the tasks that are delegated to the paid manager 
and those that are reserved for the committee.  However, in practice, the 
expectations and mindsets embedded in the structure of an incorporated 
association reinforce committee members’ personal inclinations to over-ride 
the responsibilities delegated to the chief manager and to intervene in the 
detail.  
 
Difficulties in the crucial relationship between the board team and the chief 
manager’s team are the predominant cause of disruption, as well as waste of 
time, effort and enthusiasm in the affairs of so many organisations. 
 
Inadequate attention to future direction and the policies that guide the 
organisation  
 
Most people who sit on committees and boards have a natural orientation to 
deal with the present and the past, rather than the future.  Most are 
uncomfortable dealing with the “big picture”, the unknown, the future.  Most 
will tend to avoid this important dimension of running an organisation in favour 
of the detail.  Nothing in the ethos or regulatory requirements of an 
incorporated association deals effectively with this problem. 
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Lack of forward perspective results in stagnation and waste of opportunity, 
which is usually not perceived by committee members who are focussed on 
how their organisation is going at the moment. 
 
 
Representative office bearers 
 
Representative office bearers tend to bring perspectives to decision-making 
that are limited to the interests of their constituents, who do not have the 
advantage of all the information and diverse views available to committee 
members or directors.  This tends to reinforce the other factors, noted above, 
that militate against an adequate attention to future directions and policy 
guidance.   
 
In extreme cases, loyalty to constituents with detailed pre-set views may 
prevent an office bearer from making decisions that are in the best interest of 
the organisation.  This hampers best performance by the organisation. 
 
Inadequate financial and accountability provisions 
 
Narrow perspectives, short-term thinking and parochial mindsets tend to carry 
over into the quality and purpose of financial reporting.  The incorporated 
association model makes it easier to accept protective reporting, rather than 
using information to inform understanding of and planning for the future.  The 
result is often mediocre decision-making and a short-term focus. 
 
 
 
Benefits 
 
To the Members 
 
The members of a company limited by guarantee have the assurance of a 
more rigorous legal structure and requirements upon the directors and officers 
of the company for transparency and accountability to the members and to the 
regulator.  It is also a structure that encourages forward thinking and a focus 
on opportunity. 
 
To the Directors 
 
The directors of the company have the benefit of aligning the administrative 
structure and expectations of their role with the stature of the organisation.   
 
As well as setting the basis for the board’s work, the legal provisions and 
support from the professional bodies help directors to resist any claims or 
expectations that might be held by members for ”their” directors to act in a 
sectional interest. 
 
Clearly defined duties and roles for the board team are of significant benefit in 
helping directors make the best use of their time, in circumstances where 
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directors usually have only a few hours each month to undertake their duties, 
compared to the management team who are engaged in the company’s work 
full time. It helps directors to stick to “directing” and to restrain themselves 
from intruding into the work of “managing”. 
 
 
The corporate governance structure provides an effective basis for setting the 
directions and policies of the company, for determining the performance 
indicators and holding the chief manager responsible for achieving them. 
 
Working under Commonwealth jurisdiction provides the basis for effective 
national perspective to organisations with a national membership and objects. 
 
Directors and senior executives have access to the clear, well defined and 
continually developing understanding of the discipline of corporate 
governance that is provided by professional bodies, such as the Australian 
Institute of Company Directors and the Australian Institute of Management. 
 
The benefits of support from professional bodies with extensive knowledge of 
good practice – what works best - cannot be overstated.  (For further 
information refer to the Australian Institute of Company Directors at 
www.companydirectors.com.au) 
 
To Chief Managers 
 
The corporate governance structure is of significant benefit to chief managers 
in delineating their role and defining their freedom to work without intrusion 
into their role by directors. 
 
 
 
Summary 
 
Incorporation as a company limited by guarantee does not automatically solve 
all the organisational and relationship problems that confront non-profit 
organisations.  However, in aligning the organisational structure and 
expectations with the organisations circumstances and in providing on-going 
professional support, it does position the organisation (and its people) to work 
better. 
 
The more rigorous regulatory and governance requirements entailed in 
operating under the Corporations Act are the minimum that organisations of 
medium financial stature and above should be undertaking in the interests of 
their members anyway.  A well-run organisation will do more. 
 
The benchmarking and wisdom entailed in the constantly evolving discipline 
of good governance gives far greater support to all concerned, compared to 
what is available to associations under state/territory jurisdiction. 
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That is not to say that an association cannot accord with best governance 
practice.  Some organisations, led by capable people, can (and do) make it 
work.  However, they are operating against the default settings, the concepts 
and the expectations of an activist style of running an organisation with all-
volunteer labour.  And what happens when capable people move on? 
 
It is best to set the constitutional structure and expectations that best meet the 
needs of the organisation ahead of problems arising. 
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